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UNI TED STATES OF AMERI CA
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
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JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15483
V.

PIERRE R D AURAY

Respondent .
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CPI Nl ON_AND ORDER

Respondent, pro se, has appeal ed fromthe decisional order
of Adm nistrative Law Judge Patrick G Ceraghty, served on March
2, 1999, granting the Admnistrator’s Mdtion for Sunmmary
Judgnent.' By that order, the |aw judge found that there was no
genui ne issue of material fact regarding the Adm nistrator’s

al l egations that respondent operated a Cessna 170 through

'A copy of the order is attached. Respondent filed a bri ef
on appeal, to which the Adm nistrator replied.
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restricted airspace wthout receiving permssion fromthe agency

using the airspace. The |aw judge then determ ned that, based on

t hose facts, respondent violated sections 91.133(a) and 91. 13(a)

of the Federal Aviation Regulations (FAR), 14 C.F.R Part 91, as

al l eged, and that respondent presented no reason why the sanction

of 90 days sought by the Adm nistrator should not receive

deference.? As discussed bel ow, we deny the appeal .

The Adm nistrator’s order of suspension (conplaint) alleged

as foll ows:

1

3.

On April 5, 1990, the Regional Counsel’s Ofice
for the Eastern Region, on behalf of the

Adm ni strator of the Federal Aviation

Adm ni stration, issued [an] Order of Revocation,
revoki ng your Commercial Pilot Certificate No.
1963893, in that you were convicted in 1987 for
transporting and inporting marijuana and you
served as an airman on an aircraft in conm ssion
of that crine.

You are now, and at all tinmes mentioned herein
were, the holder of Private Pilot Certificate No.
1963893.

On or about May 9, 1998, you operated as pilot in

’The regul ations state, in pertinent part:

8 91.133 Restricted and prohi bited areas.

(a) No person may operate an aircraft within a

restricted area...contrary to the restrictions inposed,
or within a prohibited area, unless that person has the
perm ssion of the using or controlling agency, as
appropri ate.

8§ 91.13 Careless or reckl ess operation.

(a) Aircraft operations for the purpose of air

navi gation. No person nay operate an aircraft in a
carel ess or reckless manner so as to endanger the life

or

property of another.
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command, Civil Aircraft N5792C, a Cessna, Mode
170, on a flight conducted under Part 91 of the
Federal Aviation Regulations, with a departure
from Fresno- Chandl er Airport, Fresno, California
and with a planned destination of Boul der,
Col or ado.

4. I ncident to said operation, wthout receiving
perm ssion fromthe using or controlling agency,
you operated G vil Aircraft N5792C t hrough
Restricted Al rspace Areas R-4807 and R-4808.

5. At all tinmes nentioned herein, Nellis Air Force
Base was the using agency and Los Angeles Air
Route Traffic Control Center was controlling
agency for the above-listed Restricted Airspace
Ar eas.

6. Your operation of N5792C, in the manner and
ci rcunst ances descri bed above, was carel ess or
reckl ess so as to endanger the life or property of
anot her .

Respondent admtted to paragraphs 1-3 and 5, and deni ed
paragraphs 4 and 6. Later, in his answer to the Mtion for
Summary Judgnent, however, he admtted that he had been
“unsure of his exact position,” during the flight and had
been trying to ascertain his position when he was
intercepted by a governnment aircraft and “directed out of
the area.” Answer to Mdtion at 1-2. The respondent did not
di spute the validity of any of the supporting docunents that
the Adm nistrator filed with her Mtion for Summary
Judgnent, instead arguing that his actions did not result in
a danger to any other’s life or property.

The | aw judge found that there was no naterial issue of
fact in dispute, and with that conclusion, we agree. As the
| aw j udge noted, respondent’s claimthat he was given the

wong map at Chandler Field and that he experienced strong
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W nds which carried his aircraft into the restricted area
nore rapidly than normal, even if accepted as proven, would
not have been sufficient to support a defense of energency
under FAR section 91.3(b). As for respondent’s assertion
that he did not violate section 91.13(a) because no actual
endanger nent occurred, our case lawis well-settled that
potenti al endangernent is enough to support a finding of

carel ess or reckless operation. See, e.g., Admnistrator v.

Harris, NTSB Order No. EA-4475 at 3, n.5 (1996). As the |aw
j udge noted, “[u]nauthorized entry into a Restricted Area is
at | east potentially dangerous both to the pilot so
operating his aircraft and those others who coul d be
conducting activities wthin such Restricted Airspace.”

O der at 3.

On the issue of sanction, the Adm nistrator asserts
that the proposed 90-day suspension is within the
recomended 30 to 90-day suspension period, as set forth in
t he Sanction Cui dance Table, FAA Order 2150. 3A, Appendi x 4,
for flight within a restricted area and takes into account
respondent’s violation history. Respondent has identified
no valid reason why deference should not be given to the
Adm ni strator’s choice of sanction. Hi s argunent that a
suspension will inpact his livelihood is not one that the
Board will consider as a basis to reduce an otherw se valid

sanction. See, e.g., Admnistrator v. Uidel, NITSB O der No.

EA-4772 (1999); Adm nistrator v. Van Ovost, NISB Order No.
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EA-4681, n.9 (1998). He further argues that his prior
violation occurred in 1986 and was not for unsafe operation
of an aircraft. Utilizing an aircraft for transporting and
inporting illegal drugs is a very serious offense, one which
the Adm nistrator was permtted to consi der when choosing
sanction. W see no reason to disturb the | aw judge’s
decision to affirmthe Adm nistrator’s choice of sanction.

ACCORDI NGY, IT I S ORDERED THAT:

1. Respondent’ s appeal is denied; and

2. The 90-day suspension of respondent’s private pilot

certificate shall begin 30 days after the service date indicated

on this opinion and order.?

HALL, Chairman, HAMVERSCHM DT, GOGLI A, and BLACK, Menbers of the

Board, concurred in the above opinion and order.

%For the purpose of this order, respondent must physically

surrender his certificate to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR section 61.19(f).



